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file-sharing, tagged the record indus-
try at $12 billion annually.! Perhaps
equally the victim of file-sharing, the
adult entertainment industry has been
estimated at a staggering $10-14 billion
every year,? although its output is con-
siderably more difficult to measure.
So, where does the industry generate
those billions in annual revenue?

Read on.

Traditionally, much of the produc-
tion of sexually explicit motion pic-
tures has emanated from a part of Los
Angeles north of the Santa Monica
Mountains called Chatsworth. A
Hollywood-type tour bus could cruise
past a significant percentage of the
triple-X video companies in a half-
hour tour of that area, pointing out
one nondescript, industrial-park-type
building after another from which
countless adult videos are collected by
UPS every week.

The manufacturers of adult videos,
presently recorded in the dying VHS
format and the booming DVD format,
crank out a dizzying 12,000-plus titles
every year. The millions on millions of
pieces find their way to mail-order
companies, which sell untold numbers
of them on their e-tail Internet sites
and to retail video stores, which sell an
increasing number every year and rent
them a staggering 600 million times.
Take a second to comprehend how
many 600 million is — several for every
American adult!

Distribution of adult motion pic-
tures at the brick-and-mortar level is
almost entirely from two sources.
Most controversial are the so-called
“adult bookstores,” emporia that fea-
ture the entire spectrum of adult
products including videos, maga-
zines, books, “lotions and potions”
and “adult novelties,” a line of prod-
ucts that is remarkably successful for
reasons that nobody has ever thor-
oughly explained. “Adult bookstores’
usually also include those little.cubi-
cles in the back room, where deposit-
ing quarters allows private viewing
of a short portion of an adult video
(although, these days, most accept
only paper currency).

The source of adult material likely

’

most familiar to this audience is the
“mom and pop” video store, a slowly
vanishing breed that attempts to com-
pete in the main part of their stores
with the Blockbusters of the world.
But the mom and pops also include
“adults only” sections, which are their
real profit centers and without which
they generally never could compete
with the chains — which all proclaim to
be too moral to include adult fare.
Often, adult will represent only per-
haps 15 percent of the inventory and
10 percent of the floor space of a mom
and pop, but half or more of its profit.

Video on demand
poses a serious threat
to mom-and-pop
stores.

Then there are businesses that once
were called “strip joints,” now “gentle-
men’s clubs.” They have graduated in
the last 25 years from seedy places fea-
turing strippers with missing teeth to
multimillion-dollar palaces with valet
parking, first-class steaks and attrac-
tive showgirls. The latter is without
doubt the reason why “lap dance” is
now found in the dictionary.?

Finally, the last decade has wit-
nessed an explosion of the Internet.
The first incarnation of adult Web sites
was the proliferation of TGP (thumb-
nail-gallery-post) sites. Rapidly emerg-
ing now are Internet “video on
demand” (VOD) sites, facilitated by
new technology that allows real-time
viewing of motion pictures over the
Net. VOD, by the way, poses a serious
competitive threat to mom and pop.

Other categories of businesses
might be considered “adult entertain-
ment,” but are not particularly perva-
sive, maybe because they enjoy little
or no First Amendment protection.
They include massage parlors, swing
clubs, lingerie modeling, body-paint-
ing studios, “in-call” and “out-call”
services, escort services, nudist camps,
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bondage parlors, adult hotels and
almost any other category of commer-
cial endeavor related to sex that one
can imagine. While the ones in those
categories all have legal concerns of
their own, they are beyond the scope
of this article.

Each component of the adult enter-
tainment industry has its own set of
legal problems and its own colorful
history. Representing them indeed has
brought into the office an interesting
array of characters and their legal
problems.

Books, magazines and motion
pictures

Professor Harold Hill threateningly
asked worried mothers of River City:
“Does your son have a dime novel
hidden in the corn crib?”* Here begins
the story of technology facilitating
erotica and censors trying to suppress
it. As printing became economically
feasible, so, too, did printing pornog-
raphy. And, as the technical means of
reproducing pornography expanded,
more so did the demand; and, so, too,
did bands of censors seeking to do
away with all of it.

Anthony Comstock, who led cru-
saders for moral decency shortly after
the Civil War, succeeded in pushing
through Congress the Comstock Act
(which, albeit amended a few times,
remains on the books®), prohibiting
use of the mails to distribute anything
fitting a laundry list of definitions,
including obscene, indecent, immoral,
ete.

However, it was not until the 1950s
that the pornographers and the cen-
sors began to lock horns in earnest and
the business of being an adult enter-
tainment lawyer came into its own. In
1957, the late Stanley Fleishman urged
the Supreme Court that even the most
obscene speech was protected by the
First Amendment. After all, he argued,
the First Amendment says, “Congress
shall make no law . . .” abridging the
freedom of speech; and “no law”
means just what it says —no law.
Period!

The result — the famous Roth v.
United States decision® — created a need
for adult entertainment lawyers. And
Fleishman (who was the founder of
the author’s firm, and would go on to
argue a dozen other adult-entertain-




As Justice Kennedy noted in a
recent decision involving the Web, the
court must answer “the vexing ques-
tion of what it means to evaluate
Internet material ‘as a whole,” . . .
when everything on the Web is con-
nected to everything else.”’

What the emergence of the VCR
accomplished in terms of making
Americans comfortable with sexually
explicit fare is dwarfed by what the
Internet has done. The half-billion
rentals of hard-core VIS and DVD
movies now is eclipsed by the literally

It's not who you
know; it's who
knows you.

millions of hard-core Web pages.
Much like the collision between the
Reagan/Bush No. 1 administrations
and the video industry, adult enter-
tainment lawyers are now experienc-
ing the Bush No. 2 administration
squaring off against adult Internet.

With this new batch of clients, the
adult entertainment lawyer must add
obscure topics such as banking law,
cybersquatting, trademark infringe-
ment by initial-interest confusion from
meta tags, “deep linking” and the
intricacies of the Digital Millennium
Copyright Act to employment law,
criminal defense, municipal law, land
use, intellectual property and general
business law.

Observations

There is nothing like this business.
Unbeknownst to many, it has its trade
publications (Adult Video News, for the
adult video industry, AVN Online and
Klixxx for the adult Internet industry
and Exotic Dancer Bulletin for the gen-
tlemen’s clubs), its trade shows (Adult
Entertainment Expo, Internext,
AMNE!" and the Gentlemen’s Club

Expo, among others) and every other
facet of a well-organized industry —
even dancers seeking to unionize.

For the lawyers, though, as the
story goes in Hollywood, it’s not what
you know; it's not who you know; it's
who knows you. And, also, as in
Hollywood, if you don't get results,
even if they “remember they called
you 'Al',” you quickly can find your-
self “standing in line, just waiting for
bread.”!® It is all about results.

From the first generation of adult
entertainment lawyers, who sought to
maintain a First Amendment barrier
between their clients and the
hoosegow, the role of the adult enter-
tainment lawyer has expanded expo-
nentially. It now demands expertise
not just on constitutional law, the First
Amendment and the law of obscenity
and erotic expression, generally.
Equally important today are the array
of topics addressed daily by entertain-
ment lawyers in general, along with
the many others that have cropped up
that are unique to various types of
adult entertainment.

Increasingly, the adult entertain-
ment lawyer is finding a significant
role to play with the traditional main-
stream entertainment industry, which
now finds itself confronted by the
bread and butter issues of the adult
entertainment industry. That is per-
haps best punctuated by the 2004
Super Bowl, which in three, quick sec-
onds was catapulted into the realm of
adult entertainment.

All in all, this has been a fascinating
career; and, hopefully, more years will
come. After all, the war between those
who want to furnish a salivating mar-
ket with erotica and the censors want-
ing to stop it will never end — the front
continues to move back and forth, but
the war will never end.

Clyde DeWitt is a partner at Weston, Garrou &
DeWitt, in Los Angeles. He is a past president
of the First Amendment Lawyers Association.
His e-mail is clydedewit!@earthlink.net.
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